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1. Governance of MERCES: legitimacy issues

1.1. Executive summary

This Policy Brief is on the development of legitimate governance arrangements regulating the
conservation, restoration and recovering of marine ecosystems. The key focus of researchers
involved in drafting this document was on understanding the governance and legaltfettors
may enable and constrain the achievement of European Union Biodiversity Strategy goals.

This Policy Brief builds on theoretical work on marine governance, applicable beyond the
context of marine ecosystem restoration. Those theories consider tlensetsetween various
stakeholders over different activities at sea. In the context of marine ecosystem restoration,
researchers applied this theoretical framework to uncover and highlight the interactions and
interdependencies of actors involved in restion activities. Relevant actors are understood as
those who are influential in achieving restoration goals, but also those who are impacted by
related actions. The existence of incompatible interests in this field stresses the need for
legitimately creatd and maintained governance arrangements. Legitimacy is the acceptance of
the political system by actors involved, the outcome of policy processes and the quality of policy
making.

The starting point of thiBolicy Brief is that a legitimate governanceargement is dependent

upon the involvement of stakeholders (input legitimacy), the quality of the deasikimg
process (throughput legitimacy), and the delivering of agreed plans, programs, strategies, and
results (output legitimacy). The integratiohtleat finding into the context to marine ecosystem
restoration is based on the governance approach developed in the MERCES project. This
governance approach consists of three pillars. First, the concept of Marine Restoration
Governance Arrangements (MRGAeferring to the temporary stabilization of the marine
restoration policy domain in terms of coalitions of actors, discourses, rules of the game and
resources. Second, a typology of restoration discourses elaborated around motivations (eco
centric vs. athropocentric) and modalities varying from active to passive restoration, referring
to the level of human intervention in the ecosystem. Restoration discourses present distinct ways
of defining the problem of restoration and preferred solutions. Thimh@ptual understanding

of uncertainty, which acknowledges three types of uncertainties: incomplete knowledge,
unpredictability and ambiguity.

ThePolicy Brief uses the governance framework to analyse the legitimacy of emergent marine

restoration governance arrangements (MRGA) in three MERCES case studies, namely the



restoration of fan mussdPinna nobilig and red coralGorallium rubrunj) in the Mediterranean

Sea, and the potential use of decommissioned oil and gas platforms in the North Sea as artificial
reefs. In these three cases, researchers have found a gap between national -snadicsugdra
institutional responses (tegown approach) which stress opassive forms of restoration such

as closure of areasafid decentralized initiatives (bottemp approach), which promote active
restoration by private and smailtale initiatives such as species transplantation.

ThePolicy Brief then issues a set of momendations to fill the identified implementation gap,
taking into consideration legitimacy issues. These recommendations stress the need to promote
inclusion (input legitimacy), transparency and clarity of rules (throughput legitimacy) as well as
targetsetting and delivery of results based on common understanding of restoration, goals and
uncertainties (output legitimacy) in MRGAs. The recommendations also expand on the need to
tackle regulatory fragmentation, facilitate regional transboundary dialogdecambining
prevention with proactive approaches to marine ecosystem restoration. These recommendations
aim to guide decisicmakers in being aware of all the essential preconditions of legitimacy for
MRGAs.

1.2. Scope of deliverable 6.4

Deliverable 6.4 is aglicy brief providing input and options for the development of legitimate
governance arrangements and effective regimes regulating the conservation, restoration and
recovering of marine ecosystems. The policy bisebased upon the research we have done
during the MERCES project and focuses more specifically on issues of legitimacy in marine
ecosystem restoration governance. During the period December 2018 and October 2020 we have
done additional research to understand different types of legitimacgdétethe three cases of

D6.3 (North Sea oil and gas decommissioning and thetsigsefs debate; and the fan mussel
(Pinna nobilig and red coralGorallium rubrunj restoration in the Mediterranedd}.

Deliverable D6.4 mentions both the developmenlegitimate governance arrangements and
effective regimes. A regi me compl eherarchgal 6 an &
institutions governing a particular 1ssue a
middle of a continuum runninfgom fully integrated institutional arrangements at one extreme

to highly fragmented collections of arrangements at the other. Examples of regime complexes in
the maritime domain are shipping, fishing and oil and gas regimes. Each maritime policy domain
has its own institutional dynamic, reflecting the different levels at which sectoral n&ritim
activities are regulated J2In our discussion about the sgt of this deliverable we came to the

conclusion that the concept of regime complexes as used ticgdatience was not informative



enough to understand the issues of legitimacy in the three cases we researched. We therefore
reformulated regime complexes as actors/coalitions (as one of the dimensions of a Marine
Restoration Governance Arrangement).aAsonsequence, our analysis focused on governance
arrangements, which incorporates and extends the notion of a regime complex.

Based on the outcome of our research for the 4 deliverables we formulate recommendations in

the policy brief.

1.3. Recommendations

Input legitimacy
The EU aims to promote participation in its £istem for ocean and watervgonance [B In

this process, it is crucial that actors whoiafliential in achieving restoration goals, and those

who areémpacted by andinterestedin restoraibn actions are involved in MRGAs. These actors
should be part of defining the problem and formulating potential solutions for it (e.g. what sort
of commitment and measures and implementation benefits they bring to the table to achieve the
common shared tget). Their participation needs to be ensured and strengthened. Considerations
need to be made also for those who exeludedi or feel excluded. What are the reasons or

evidence provided for this exclusioor feeling of exclusion?

Throughput legitimacy
Procedures for decisiemaking should be established and followed by actors within the MRGA.

Transparency (e.g. visibility and understanding of decisioraking processes by insiders and

outsiders of the MRGA) andarity of rules (e.g. rules about who idlewed to participate, how

decisions are taken and by whom, while stakeholders know their roles and responsibilities) needs

to be ensured. Procedures also relate to management of ava&itathleces and to awareness of

limiting and supporting factors f@achievement of the restoration goals. The wide consultation

with Member States and stakeholders planned for 2021 in preparation of tHeunmpean

Ocean and Water Agencgs wellasth& ur opean Bl ue [4Cshdulid eseabliéhs For u
clear procedures ot guide the various MRGAs forming around specific

species/habitats/ecosystems in the various EU regions.

Output legitimacy
A common understandingof restoration, of the goal to reach, and of the related uncertainties

need tdoe established within a MRGA [B]. This process requires awareness of the multiplicity
of ways in which restoration is conceptualized and practiced, and mechanisms should be in place

that facilitate this process. Output legitimacy of governance arrangements not only refers to



achievirg restoration goals (producing impact), but also if the results are in accordance with
desired plans and programs (outputs), and by the strategies set by the actors (outcomes).
Evaluating the output legitimation of a MRGA is about whether the MRGA achigliatiwas
promised. In other words were the actors able to agree to a common goal, under a common
conceptualization and understanding of the problem, did they have the needed resources, and
were they able to manoeuvre within the existing rules to reatprtiaised objectivé be it an
aspiration, a target, or an ambition. At the Member Séatel | EUset targets [Bshould provide

the benchmark to assess output legitimacy. A shared understanding of ecosystem degradation,
recovery and agreement on desiip and thresholds of change should be reached in order to be
able to assess progress towardstmgesuch restoration targets [6

Regulatory fragmentation
The findings and conclusins reached based on our work [5, l@argely converge with the EU

Biodi versity St rammtde gWi sx0 26 § Paatoffthe plénbesl Euaopears [ 3
biodiversity governance framework][4hould include a set of strategies and instruments that
will:
1 Facilitate actors within a MRGA talign their actions with polig goals associated to
restoration;
1 Facilitateregistratonof i ndi vi dual i nitiatives that n
not responding to a tegpown legal obligation;
T Facilitate MRGA sdaleugf i anrdd afvuerntuheesr tdwhgedi r s u
measurable impact beyond their local success.
All and all providing a level ofransparencyvhich is now lacking, as well asccountability

mechanisms to ensure that Member States are answerable regarding their restoration obligations.

Regionalinstitutions
A gap exists between the existing nature conservation directives and the challenges associated

with regional, subregional and local implementation and transboundary coordination
capabilities for restoratioprojects within European seag.[Bhis finding reveals and highlights

that a fragmented institutional setting within the EU governance framework represents a
constraining factor to the emergence of legitimate governance arrangements around marine
ecosystem restoration. Building on this tlewly proposed high level European approach of the
marine biodiversity strategy 2030 should actively facilitate the development of legitimate
governance arrangements along regional specificities, while strengthening implementation

mechanisms and the liskwith Regional Sea Conventions to meet the new aspirations and



binding commitments. Furthermore, it is important to facilitate transboundary dialogue between
public agencies responsible for management of restoration practices and respective target
implementation to ensure national boundaries are not an obstacle to legitimately restoring marine

ecosystems.

Active and preventive approach
Among the conditions that will enaléetiverestoration are:

T The presence of #Adr i vemeoraonfss mdrtalitygvend); ( e. g.
1 Appearance of new actors which would (re)define and propose alternative ways of
addressing the problem;
1 Discovery of new scientific evidence on marine ecosystem restoration;
1 Enthusiastic willingness of volunteers.
Among the coniions that will enable the institutionalization aftiveMRGA are [3, %
1 Legally binding targets and a restoration prioritization framework;
1 Aninstitutional framework that will respond to shocks (i.e. mass mortality events);

1 A regional plan that will pmpt scalingup of active restoration actions.

It is important to be aware that a much stronger emphasis on restoratompared to

prevention, might see the emergence of shoetr m i nt er ests characteri ze
because we will restore a t Breventive and proactive approachskould be combined,;

restoration is not presented as an alternative for prevention but rather as an additional approach

to meet biodiversity awservation and recovery goald.[8
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INTRODUCTION

Achieving the goal to restore Europe’s oceans and waters as

stated in the EU Nature Restoration Plan and Mission Starfish BE
2030 of the EU Mission areas Healthy oceans, seas, coastal and \ 4 =
inland waters [1,2] requires deep understanding of the social EU BIODIVERSITY STRATEGY

dimensions that would enable and constrain such transformation AWMWMMkaOwrlNﬂ A
[3.4].

Aside from ecological knowledge, effective implementation of
marine restoration requires sound governance. Marine governance

is defined as "the sharing of policy making competencies in a

system of negotiation between nested governmental institutions at Proposed Mission:
several levels (international, (supra)national, sub-national) on the Mission Starfish 2030:
one hand and state actors, market parties and civil society Restore our Ocean
organizations of different maritime activities on the other in order to R S

govern activities at sea and their consequences” [5: 95]. This
encompasses the understanding of the interactions and
interdependencies between actors who are involved in restoration
activities.

To reach the EU’s ambitious goals to get biodiversity on the path to recovery in the coming decade,
the EU Biodiversity Strategy for 2030 calls for participation by all segments of society [1]. Due to the
diversity of stakeholders and their potentially incompatible interests, it is key to ensure legitimate
marine restoration governance arrangements (MRGA) are created and maintained.

Ama arrangement (MRGA) (Fig.
1) co and private actors, who —
through their common conceptualisation and understanding
of the problem (discourses)—, try to influence and design the
marine restoration activities and initiatives, taking into
account the management of often shared limited resources,
and the understanding of the rules of decision making at
different levels [3].

Actors & Coalifions “- :

~———

—

N\

\. \_ Resources &
=
\\ -7 Power

Discourses
Rules of the game

Figure 1: Dimensions of a Marine
Restoration Governance Arrangement
MRGA [3]




& " THE PROBLEM

The world is not on track to meet the majority of its biodiversity goals, and
the outlook for 2030 and 2040 is grim [6]. The EU Green deal pledges for
the EU to “lead the world" in international negotiations on biodiversity [1].
To this end, the European Commission will propose legally binding EU
nature restoration targets in 2021. This call requires protecting 30% of the
EU territory by 2030, and to restore degraded ecosystems at land and
sea. Although restoration targets will only be agreed by 2021, action lines
do exist to guide the process.

Restoration ambitions are now in high position on the political and
policy agendas. It is imperative to understand the governance
conditions that enable and constrain realizing these restoration
aspirations in practice. For example, the implementation of
restoration policies is dependent on the involvement of national
and local actors. Important as well is that restoration activities are
considered legitimate by relevant actors. Legitimacy refers to the
acceptability of policy and decision-making. It also concerns
aspects that go beyond legality. It concerns acceptance (and
compliance) of rules that correspond to moral principles.

Seagrass restoration in the Dutch Wadden
Sea: volunteer day 2018.

Relevant actors are understood as those who have an impact on the achievement of the
restoration goal, but also those who are impacted by related actions

*In general, legitimacy refers to the acceptance of the political system by citizens,
the outcome of policy processes and the quality of policy making. More specifically,
legitimacy refers to the notion or perception that the actions and products of a
certain entity are wished for and in accordance with a socially constructed set of
norms, values, principles and definitions” [5: 91].

gf essential pre-condmons of legitimacy for | marme

r\e$@ra$|on govemance arrangements (MRGA).
WA

—




THE MERCES
GOVERNANCE APPROACH

MERCES governance and legal work package aimed to understand the
enabling and constraining conditions to effectively govern marine
restoration practices.

Three types of uncertainty
are relevant with respect
to governing marine

e A typology of marine restoration discourses was built based on two ecological restoration:

questions: why restore? (eco-centric vs anthropocentric motivations),
and how to restore? (modality and level of human intervention in
nature), varying from passive restoration, to active restoration [7].

- Incomplete knowledge,
- Unpredictability, and=3%%
- Ambiguity.

e Restoration discourses were identified (Fig. 2), each presenting

distinct ways of defining the problem and the preferred solutions [7]. IR O T IO

deal with ‘not knewing

enough’, the third type
refers to ‘knowing
differently’ [4,7]

e The analytical framework of uncertainty was used to explore issues of
legitimacy. Acknowledgment of these three types of uncertainties,
originating from not knowing enough and knowing differently, assist in
devising strategies to deal with the uncertainties in restoration
governance settings [7].

OUR FINDINGS

Different meanings of restoration

Restoration is understood in different ways by different actors. Conceptual confusions exist with
respect to terms tangential to restoration (recovery, reconstruction, regeneration, rehabilitation,
environmental repair). These terms require looking instead at the degree of intervention by humans
(low to high), and to what or whom is served by restoration (eco-centric — anthropocentric) (Figure 2)

(71

A
‘
Restoration can be seen as a z
spectrum going from low human Putting Q Bringing
intervention (passive restoration), Nature First ¢ Nature Back
to high human intervention A
(active restoration). The first o ovbelenry < >
relates for example to spatial S | g e
closures to allow for species el Helping Nature |2 Building with
natural recovery, the latter refers Support 8 Nature
for example to species Humans §
translocations [7]. §
<
\ 4

Figure 2:Discourses of Marine Ecosystem Restoration
based on the degree of human intervention (x-axis) and
the motivation underlying the intervention (y-axis) [5].



OUR FINDINGS

Institutionalization of “active restoration” in
the EU

Reaching the goals of reducing and reversing
biodiversity loss would need passive restoration
to be complemented by active restoration.
While passive restoration is institutionalized and
embedded in EU regulation, active restoration
requires uptake and institutionalization,
especially at the regional level [3].

Marine restoration in the EU falls within the
purview of ‘top-down’ governance arrangements
(e.g. Regional Sea Conventions, Regional
Fisheries Management Organizations, and EU
nature directives) which emphasizes passive
forms of restoration such as a closure of areas
to allow for species natural recovery. Alongside
this top-down approach, bottom-up governance
arrangements driven primarily by scientists,
usually with support from volunteers and other
stakeholders, focus on active restoration
initiatives (e.g. species transplantations).

Top-down

from a (fragmented) regulatory/policy view:
vague targets, no roadmap for implementation, no checks on implementation

Missing linkage connecting these levels

s

local actors doing the actual restoration work:
targeted, small scale, no reporting up to higher levels, no trying to satisfy/reach (legal)
targets
Bottom-up

Figure 3: Current approaches for marine restoration in
the EU

Alinkage between the top-down and the bottom-up
restoration governance arrangements is lacking
(Fig. 3). To fill this implementation gap, a process of
institutionalization of restoration governance
arrangements at different levels needs to take place

[3].




RECOMMENDATIONS

Legitimacy of Marine Restoration Governance Arrangements

A legitimate governance arrangement is dependent upon the involvement of stakeholders (input
legitimacy), the quality and transparency of the decision-making process (throughput legitimacy), and
the delivering of agreed plans, programs, strategies, and realized results (output legitimacy).

Promoting input legitimacy in a MRGA

The EU aims to promote participation in its EU-
system for ocean and water governance [1].In
this process, it is crucial that actors who are
influential in achieving restoration goals, and
those who are impacted by and interested in
restoration actions are involved in MRGAs. These
actors should be part of defining the problem and
formulating potential solutions for it (e.g. what
sort of commitment and measures and
implementation benefits they bring to the table to
achieve the common shared target). Their
participation needs to be ensured and
strengthened. Considerations need to be made
also for those who are excluded —or feel
excluded. What are the reasons or evidence
provided for this exclusion —or feeling of
exclusion?

Promoting throughput legitimacy

Procedures for decision-making should be
established and followed by actors within the
MRGA. Transparency and clarity of rules
need to be ensured. Procedures also relate to
management of available resources, and to
awareness of limiting and supporting factors
for achievement of the restoration goals. The
wide consultation with Member States and
stakeholders planned for 2021 in preparation
of the new European Ocean and Water
Agency, as well as the European Blue
Citizen's Forum [2] should establish clear
procedures to guide the various MRGAs
forming around specific species or ecosystems
in the various regional EU seas.



